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“SAVE WOMEN’S SPORTS” LAWS AREN’T SAVING ANYONE:
AN ARGUMENT FOR APPLICATION OF BOSTOCK TO TITLE IX AND A
PLAYBOOK FOR TRANSGENDER ATHLETE INCLUSION MOVING
FORWARD
Katie E. Butler*
I.

INTRODUCTION

Becky Pepper-Jackson is an eleven-year-old from Harrison County, West
Virginia.1 A lover of sports, she hoped to try out for and compete on her middle
school cross-country team with her classmates.2 However, due to West Virginia’s
new statute, Becky can’t join the girls’ track team because she is a transgender
person. House Bill 3293, referred to as a “Save Women’s Sports” bill, requires that
athletes compete only on teams matching their sex assigned at birth.3 Under this
bill, Becky, who knew from a young age that she was a girl and had lived as such
since the third grade, is required to compete in school sports only on the boys’
team.4 “It hurt that the state of West Virginia would try to block me from pursuing
my dreams,” stated Becky during an interview; “I just want to play.”5
LGBTQ persons have had their Constitutional rights denied, restricted, or
eliminated for nearly 245 years. They have been declared criminals for having sex
with their partners,6 denied the fundamental right to marry those with whom they
shared their lives,7 and have been afforded no legal route to an identity reflective
of their authentic selves.8 More recently, the rights of gays, lesbians, and bisexual
* 3L at Thomas R. Kline School of Law of Duquesne University and Associate Editor of Volume
61 of the Duquesne Law Review. Much thanks is owed to Prof. Ashley London, Prof. Rona
Kaufman, and Erin McCluan for their feedback and assistance throughout the writing of this
article. Thanks also to Dr. Kristen Eckstrand for their detailed review of this article prior to
publication and Dr. Sarah Lim for her unwavering support throughout my legal education.
1
B.P.J. v. W. Wa. State Bd. of Educ., 550 F. Supp. 3d 347, 351 (S.D. W. Va. 2021).
2
Id.
3
H.B. 3293, 85th Leg., Reg. Sess. (W. Va. 2021).
4
B.P.J., 550 F. Supp. 3d at 351.
5
Mark Walsh, ‘I Just Want to Play.’ Judge Halts W. Va. Law Barring Transgender Girls from Girls’
Sports, EDUCATIONWEEK (July 22, 2021), https://www.edweek.org/policy-politics/i-just-want-toplay-judge-halts-w-va-law-barring-transgender-girls-from-girls-sports/2021/07.
6
See, e.g., Bowers v. Hardwick, 478 U.S. 186, 196 (1986) (holding that a Georgia law which
criminalized same-sex “sodomy,” was constitutional).
7
See, e.g., Jones v. Hallahan, 501 S.W.2d 588, 590 (Ky. 1973) (holding that a gay couple could not
be given the right to marry because “what they proposed is not a marriage.”).
8
See, e.g., K. v. Health Div., Dep’t of Human Res., 560 P.2d 1070, 1073 (Or. 1977) (denying
transgender persons, even those who had undergone gender confirmation surgery, the ability to
change their legal name).
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persons have expanded9 and remain mostly safeguarded by the American majority.
However, the rights of persons who are transgender have begun to face intense
scrutiny. In 2021 alone, persons who are transgender had their right to use the
restroom matching their gender identity questioned,10 their ability to change the
gender marker on their identification without undergoing surgical sex-change
procedures revoked,11 and their access to elective gender-affirming surgical
procedures restricted or eliminated entirely.12
These targeted attacks often attempt to exclude persons who are transgender
from a specific activity, as is the case with women’s sports. Recently, the Supreme
Court, in the landmark case Bostock v. Clayton County,13 held that discrimination
on the basis of sex under Title VII14 includes discrimination against persons who
are transgender. Under Bostock, this trans-inclusive definition of sex lays the
groundwork for a parallel application to Title IX,15 a law intended to prevent
discrimination in federally funded programs, including sports teams. Organizations
such as Save Women’s Sports16 and the Alliance Defending Freedom17 aim to
eliminate this correlation by enacting anti-trans sports bills, which deny transgender
athletes access to teams that do not match their sex assigned at birth.18 In addition
to outing athletes as transgender by regularly uploading their names and other
identifying information to their website, Save Women’s Sports argues that these
“males who have competed in female sports”19 “demand we accept their feelings

9

See, e.g., Lawrence v. Texas, 539 U.S. 558, 578 (2003) (decriminalizing homosexual sexual
activity); Obergefell v. Hodges, 576 U.S. 644, 681 (2015) (legalizing gay marriage in all states).
10
Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 593 (4th Cir. 2020).
11
S.B. 280, 67th Leg., Reg. Sess. (Mont. 2021).
12
H.B. 1570, 93d Gen. Assemb., Reg. Sess. (Ark. 2021).
13
140 S. Ct 1731, 1737 (2020).
14
42 U.S.C. § 2000e et seq.
15
20 U.S.C. § 1681 et seq.
16
About Save Women’s Sports, SAVE WOMEN’S SPORTS, https://savewomenssports.com/about-us-1
(last visited Jan. 8, 2022).
17
About Us: Who We Are, ALLIANCE DEFENDING FREEDOM, https://adflegal.org/about-us/whowe-are (last visited Nov. 14, 2022) (“Alliance Defending Freedom is the world’s largest legal
organization committed to protecting religious freedom, free speech, the sanctity of life, parental
rights, and God’s design for marriage and family. . . ADF believes that marriage is the union of
one man and one woman . . . and that sex is binary and biologically determined.”).
18
See, e.g., H.B. 25, 87th Leg., 3d Spec. Sess. (Tex. 2021) (stating that students may not compete
on a sports team designated for the biological sex opposite the students’ and that biological sex is
proven by “the student’s official birth certificate . . . only if the statement was . . . entered at or
near the time of the student’s birth”).
19
Males in Female Sports, SAVE WOMEN’S SPORTS https://savewomenssports.com/males-infemale-sports-1#e895445b-28a0-4fcc-a484-1c55bd2f785f (last visited Feb. 10, 2022).
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as science and attack basic biology at its core.”20 The Alliance Defending Freedom
similarly states that “[a] male’s belief about his gender doesn’t erase his physical
advantages over female athletes”21 and argues against the “radical plan to change
the meaning of ‘sex’ in federal law” as “common sense should not be sacrificed for
the sake of an ideological agenda.”22
Although these organizations argue that their goal is to preserve sports
equality, a dive into their actual purpose reveals that prejudice-motivated exclusion
is truly the motivating factor.23 Akin to their historical arguments against the
enactment of rights for LGBTQ persons surrounding the Lawrence v. Texas24 and
Obergefell v. Hodges25 decisions, these organizations present no reliable scientific
basis for their proposal. Moreover, their insistence that equality is at the forefront
of their arguments is clouded by the relentless use of transphobic language,26 blatant
misgendering,27 and a looming insinuation that persons who are transgender are
constantly on a mission to cheat the system. 28 Denying transgender athletes
protection from sex discrimination under Title IX evades the legislation’s very
intent.29

20

Beth Stelzer, Why I’m Fighting to Save Women’s Sport, FEMINIST CURRENT (Apr. 25, 2019),
https://www.feministcurrent.com/2019/04/25/why-im-fighting-to-save-womens-sport/ (Beth
Stelzer is the founder of Save Women’s Sports).
21
Neal Hardin, It’s Hard to Celebrate Women’s Sports When Men Keep Winning Them,
ALLIANCE DEFENDING FREEDOM (Feb. 1, 2022), https://adflegal.org/blog/its-hard-celebratewomens-sports-when-men-keep-winning-them.
22
Sarah Kramer, 20 States, A Christian School Association, and 3 Athletes Taking a Stand to Save
Women’s Sports, ALLIANCE DEFENDING FREEDOM: MINISTRY ALLIANCE (Oct. 15, 2021),
https://www.adfministryalliance.org/post/20-states-a-christian-school-association-and-3-athletestaking-a-stand-to-save-womens-sports.
23
See Hecox v. Little, 479 F. Supp. 3d 930, 976 (D. Idaho 2020) (citing SmithKline Beecham
Corp. v. Abbott Laboratories, 740 F.3d 471, 483 (9th Cir. 2014)).
24
539 U.S. 558, 578 (2003) (decriminalizing homosexual sexual activity).
25
576 U.S. 641, 688 (2015) (legalizing gay marriage in all states).
26
Natalie Allen, As the Biden Administration Attacks Conscience Rights, It’s Time for States to
Take a Stand, ALLIANCE DEFENDING FREEDOM (Sept. 2, 2021), https://adflegal.org/blog/bidenadministration-attacks-conscience-rights-its-time-states-take-stand (stating that gender-transition
procedures are “controversial and morally questionable”).
27
Hardin, supra note 21 (referring to Lia Thomas, a swimmer at the University of Pennsylvania,
as a “male swimmer . . . competing in women’s events”).
28
Jessica’s Story, SAVE WOMEN’S SPORTS, https://savewomenssports.com/our-stories (last
visited Mar. 9, 2022) (“I no longer argue with transactivists about whether transwomen are real
women because you can’t argue with someone whose thinking is not based in reality. I do,
however, argue that they are not real athletes. A true athlete always wants to compete with people
who are better so he or she can keep striving to beat his or her personal best. A real woman who
could compete with men would compete with men.”).
29
U.S. Dep’t of Just., Title IX: Synopsis of Purpose of Title IX, Legislative History, and
Regulations (Aug. 12, 2021), https://www.justice.gov/crt/title-ix.
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This Article contends that, under Bostock, Save Women’s Sports laws
violate Title IX because they discriminate against transgender athletes on the basis
of their sex. In addition, this Article argues that anti-trans sports legislation is
unconstitutional under the Fourteenth Amendment. Section II of this Article
introduces Bostock and argues that a historical interplay between Title VII and Title
IX, evidenced by the statutes’ similar reasons for enactment, structural
resemblance, and Court precedent, existed even prior to Bostock.30 Section III of
this Article proposes that application of Bostock to Title IX is legally appropriate
because of the relationship between Title VII and Title IX, as supported by the
administrative agencies that govern the statutes as well as judicial precedent and
statutory interpretation.31 Section IV argues that Save Women’s Sports bills are
violative of Title IX and the Fourteenth Amendment32 to the Constitution because
they injuriously discriminate against transgender athletes on the basis of their sex
and fail to adopt well-established processes for the inclusion of transgender athletes
in sports.33 Section V proposes that it is imperative that transgender-focused
policies and laws be drafted from a foundation of inclusion and encourages
Pennsylvania, as well as other states, to follow the NCAA’s playbook when
creating policies and laws affecting persons who are transgender.34
II.

THE INTERPLAY OF BOSTOCK, TITLE VII, AND TITLE IX

A. Bostock v. Clayton County
For more than a decade, Gerald Bostock worked as a child welfare services
coordinator in Clayton County, Georgia.35 A model employee, he earned numerous
accolades during his tenure.36 Upon finishing treatment for prostate cancer, Bostock
joined a gay recreational softball league to prove to himself that he was physically
and mentally capable.37 Shortly after county administrators learned of Bostock’s
association with the “Hotlanta Softball League,” Bostock was fired.38 Gerald
30

See infra pp. 7–15.
See infra pp. 15–19.
32
U.S. CONST. amend. XIV.
33
See infra pp. 19–34.
34
See infra pp. 35–42.
35
Bostock v. Clayton Cnty., No. 1:16-CV-001460-ODE-WEJ, 2016 U.S. Dist. LEXIS 192989, at
*2–3 (N.D. Ga. Atl. Div. Nov. 3, 2016).
36
Id. at *2–3.
37
Kate Santich, Sole Surviving Plaintiff in Supreme Court’s LGBTQ Ruling: The Fight Isn’t Over,
ORLANDO SENTINEL (July 3, 2020), https://www.orlandosentinel.com/news/os-ne-gerald-bostockafter-lgbtq-supreme-court-ruling-whats-next-20200703-rildjvhw2bfmxkpw45yj34pjbmstory.html.
38
Bostock, 2016 U.S. Dist. LEXIS 192989, at *3.
31

4

Bostock’s story is not unique. Donald Zarda, described by his sister as a tall and
athletic man who was “gentle, kind and eager to help,” worked as a skydiving
instructor in Long Island, New York.39 During tandem dives, Zarda often told
women he was skydiving with that he was gay to ease their potential discomfort
from being strapped together.40 In 2010, after Zarda disclosed his sexuality to a
customer, she complained, and he was fired for failure to “provide an enjoyable
experience.”41 Employment discrimination based on sexual orientation and gender
identity routinely impacts transgender individuals as well.42 After working at R.G.
& G.R. Harris Funeral Homes in Detroit, Michigan for 6 years, Aimee Stephens, a
transgender woman, informed her employer that she was initiating gender affirming
treatment to affirm her female gender and would now follow the dress code for
female employees.43 Outside of work, Aimee had already been living as a woman
for years.44 She hoped notifying her employer of her transition would reconcile who
she was outside of work with who she was on the job.45 Two weeks later, she was
fired by her employer who stated “what she was ‘proposing to do’ was
unacceptable.”46
In 2020, Bostock, Zarda, and Stephens’ petitions were consolidated and
heard by the United States Supreme Court in Bostock v. Clayton County.47
Petitioners alleged that their employers had violated Title VII48 of the Civil Rights
Act of 1964 by discriminating against them on the basis of sex and proposed that
both sexual orientation and transgender status fell within the statutory definition of
39

Melissa Zarda, My Brother Was Fired After Revealing He Was Gay. Now I’m Continuing His
Fight at the Supreme Court, TIME (July 1, 2019), https://time.com/5617310/zarda-supreme-courtlgbtq/?xid=tcoshare#0e3bc275-fd0c-4675-9a34
1d012af032c3?utm_source=twitter.com&utm_medium=social&utm_.
40
Zarda v. Altitude Express, 855 F.3d 76, 80 (2d Cir. 2017).
41
Id.
42
See Nat’l Ctr. for Transgender Equality, 2015 U.S. Transgender Survey 1, 13 (Dec. 2016),
https://transequality.org/sites/default/files/docs/usts/USTS-Full-Report-Dec17.pdf (reporting that
30% of survey respondents who are transgender that had a job in the past year reported being
fired, denied a promotion, or experienced mistreatment at work due to their gender identity or
expression).
43
E.E.O.C. v. R.G. & G.R. Harris Funeral Homes, Inc., 100 F. Supp. 3d 594, 596 (E.D. Mich.
2015).
44
Vanessa Romo, Aimee Stephens, Transgender Woman at Center of Major Civil Rights Case,
Dies at 59, NPR (May 12, 2020), https://www.npr.org/2020/05/12/854946825/aimee-stephenstransgender-woman-at-center-of-major-civil-rights-case-dies-at-59.
45
Melissa Nann Burke, ‘I Chose to Stand Up’: Mich. Transgender Woman Takes Firing Fight to
High Court, DETROIT NEWS (Sept. 15, 2019),
https://www.detroitnews.com/story/news/politics/2019/09/16/michigan-transgender-rights-casesupreme-court/2231329001/.
46
E.E.O.C., 100 F. Supp. 3d at 596.
47
Bostock v. Clayton Cnty., 140 S. Ct. 1731 (2020).
48
42 U.S.C. § 2000e.
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sex under Title VII.49 Defendant employers did not dispute that they had fired
petitioners because they were gay or transgender; rather, they argued that doing so,
even intentionally, did not violate the protections afforded under Title VII because
“homosexual or transgender status is not a basis for Title VII liability.”50 To resolve
the issue, the majority decision of the Court analyzed the definition of “sex” under
Title VII.51 Looking at the plain meaning of the statute’s language for guidance, the
Court concluded that “[i]f the employer intentionally relies in part on an individual
employee’s sex when deciding to discharge the employee” or “if changing the
employee’s sex would have yielded a different choice by the employer—a statutory
violation has occurred.”52 The Court further held that it is impossible to
discriminate against a person for being gay or transgender without discriminating
against them based on sex as “homosexuality and transgender status are
inextricably bound up with sex.”53 Writing for a six-to-three majority, Justice
Gorsuch, a historically conservative appointee,54 held that the issue in Bostock
involved “no more than the straightforward application of legal terms with plain
and settled meanings[,]”55 finding that discrimination based on sex “has always
been prohibited by Title VII’s plain terms—and that ‘should be the end of the
analysis’.”56
B. Title VII
Bostock’s holding consequently brings into question the reach of Title VII’s
judicially clarified definition of sex to other realms of the law. Title VII and Title
IX57 were created with a common goal—to eliminate discrimination.58 Title VII
applies this structure to the workplace,59 whereas Title IX focuses on preventing
discrimination based on sex for those participating in federally-funded educational
programs.60 However, the relationship between the two statutes extends beyond a
49

Bostock, 140 S. Ct. at 1738.
Id. at 1735–36.
51
Id. at 1739.
52
Id. at 1741.
53
Id. at 1742.
54
Ballotpedia, Neil Gorsuch, https://ballotpedia.org/Neil_Gorsuch (last visited Feb. 9, 2022).
55
Bostock, 140 S. Ct. at 1743. See generally Marc Spindelman, Bostock’s Paradox: Textualism,
Legal Justice, and the Constitution, 69 BUFF. L. REV. 553 (2021).
56
Bostock, 140 S. Ct. at 1743 (quoting Zarda v. Altitude Express, 883 F.3d 100, 135 (2d Cir.
2018) (Cabranes, J., concurring in judgement)).
57
Title IX of Education Amendments of 1972, 20 U.S.C. § 1681.
58
U.S. Dep’t Lab., Off. Asst. Sec’y for Admin & Mgmt., Legal Highlight: The Civil Rights Act of
1964, https://www.dol.gov/agencies/oasam/civil-rights-center/statutes/civil-rights-act-of-1964
(last visited Oct. 20, 2021).
59
42 U.S.C. § 2000 et seq.
60
20 U.S.C. § 1681.
50
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mutual objective. Substantive legal precedent and established rules of statutory
interpretation support an interpretive relationship between Title VII and Title IX,
thus paving the way for an application of Bostock beyond the bounds of Title VII.61
Title VII is a product of sacrifices made by Rosa Parks,62 Dr. Martin Luther
King Jr.,63 and resilient American citizens64 within the Civil Rights Movement who
worked tirelessly “to eliminate from this Nation every trace of discrimination and
oppression.”65 The result of their dedication, the Civil Rights Act of 1964 (and
particularly Title VII), was heavily debated by Congress prior to its enactment.66
After enactment, another debate ensued when female congressional lawmakers
vehemently supported amending the law to include the word “sex.”67 Because of
Title VII’s ambiguous legislative history,68 the definition of “sex” within the statute
has evolved as a result of judicial interpretation.69
Early in Title VII’s history, “sex” was equated with biological sex; in order
to prove disparate treatment, courts required a showing that a person “was subjected
to disadvantageous terms or conditions of employment that the other sex was not,

61

See, e.g., Peltier v. Charter Day Sch., Inc., 8 F.4th 251, 273 (4th Cir. 2021); Jennings v. Univ. of
N.C., 482 F.3d 686, 695 (4th Cir. 2007) (“We look at case law interpreting Title VII . . . for
guidance in evaluating a claim brought under Title IX.”); Roberts v. Colorado State Bd. of Agric.,
998 F.2d 824, 832–33 (10th Cir. 1993) (quoting Mabry v. State Bd. of Cmty. Coll. &
Occupational Educ., 813 F.2d 311, 316 n.6 (10th Cir. 1987)); Lipsett v. Univ. of Puerto Rico, 964
F.2d 881, 896 (1st Cir. 1988).
62
An Act of Courage, The Arrest Records of Rosa Parks, NAT’L ARCHIVES (Dec. 21, 2016),
https://www.archives.gov/education/lessons/rosa-parks.
63
Martin Luther King, Jr., Address to Highlander Folk School (Sept. 2, 1957) (“Organized labor
has proved to be one of the most powerful forces in removing the blight of segregation and
discrimination from our nation.”).
64
Social Protests, CONST. RTS. FOUND., https://www.crf-usa.org/black-history-month/socialprotests (last visited Oct. 21, 2021).
65
President Lyndon B. Johnson, Address Before a Joint Session of Congress (Nov. 27, 1963).
66
Louis Menand, How Women Got in on the Civil Rights Act, NEW YORKER, July 14, 2014.
67
110 CONG. REC. H2581 (daily ed. Feb. 8, 1964) (quoting Rep. Katharine St. George, “We
outlast you. We outlive you. We nag you to death . . . We are entitled to this little crumb of
equality. The addition of that little, terrifying word ‘s-e-x’ will not hurt this legislation in any way.
In fact, it will improve it . . . It will make it right.”); see also Jo Freeman, How Sex Got into Title
VII: Persistent Opportunism as a Maker of Public Policy, 9 MINN. J. L. & INEQ. 163 (1991).
68
See Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 63–64 (1986) (holding that Title VII’s
amendment was added “at the last minute” and leaves “little legislative history to guide”
interpretation of the “Act’s prohibition against discrimination based on ‘sex.’”); Devon Sherrell,
“A Fresh Look”: Title VII’s New Promise for LGBT Discrimination Protection Post-Hively, 68
EMORY L.J. 1101, 1111–12 (2019) (citing Robert C. Bird, More Than a Joke: A Fresh Look at the
Legislative History of Sex Discrimination of the 1964 Civil Rights Act, 3 WM. & MARY J. OF
WOMEN & L. 137 (1997)).
69
See Marbury v. Madison, 5 U.S. 137, 177 (1803) (holding that “[i]t is emphatically the province
and duty of the judicial department to say what the law is.”).
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such as being denied a promotion or terminated[.]”70 In 1989, the Court held that
“sex” under Title VII included protection from discrimination based upon sexual
stereotyping.71 Although opposite-sex harassment claims were held early-on to be
within Title VII’s intended coverage,72 same-sex harassment claims were
consistently barred until 1997.73 After years of rejection, the Supreme Court held,
in Oncale v. Sundowner Offshore Services, Inc., that, although same-sex
harassment was “not the principal evil Congress was concerned with when it
enacted Title VII . . . statutory prohibitions often go beyond the principal evil to
cover reasonably comparable evils[.]”74 The Court’s oft-cited language from
Oncale had significant influence75 on Bostock’s holding that Title VII makes it
“illegal for an employer to rely on an employee’s sex when deciding to fire that
employee” and thus “[a]n employer who fires an individual merely for being gay
or transgender defies the law.”76
C. Title IX
Like Title VII, Title IX protects against sex discrimination but instead
focuses on educational programs in lieu of employment.77 Title IX was signed into
law under the Education Amendments of 1972, an act whose principal objective
was to protect citizens from sex discrimination within federally-funded education
programs.78 Three elements are required to establish jurisdiction under Title IX:
“(1) allegations of discrimination based on sex, (2) within an education program,

70

Anthony E. Varona & Jeffrey M. Monks, En/Gendering Equality: Seeking Relief Under Title
VII Against Employment Discrimination Based on Sexual Orientation, 7 WM. & MARY J. OF
WOMEN & L. 67, 72 (2000) (citing Sprogis v. United Air Lines, Inc., 444 F.2d 1194, 1198 (7th
Cir. 1971)); see e.g., Newport News Shipbuilding & Dry Dock Co. v. EEOC, 103 S. Ct. 2622
(1983); Cnty. of Wash. v. Gunther, 101 S. Ct. 2242 (1981).
71
Price Waterhouse v. Hopkins, 109 S. Ct. 1775 (1988).
72
Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1046 n.2 (1977) (quoting Griggs v.
Duke Power Co., 91 S. Ct. 849, 853 (1971)); Tomkins, 568 F.2d at 1047.
73
See e.g., Ulane v. Eastern Airlines, 742 F.2d 1081, 1087 (1984) (holding that Ulane, a
transgender woman who was fired from her job as a pilot, was not entitled to protection under
Title VII as the discrimination incurred was from a male colleague and Ulane was, despite having
gender-affirming surgery and living as a woman, still biologically male).
74
Oncale v. Sundowner Offshore Services, Inc., 118 S. Ct 998, 1002 (1998) (emphasis added).
75
Bostock v. Clayton Cnty., 140 S. Ct 1731, 1749 (2020) (using Oncale as a basis for the Court’s
statutory interpretation).
76
Id. at 1754.
77
Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681. See generally U.S. Dep’t of
Educ., Title IX and Sex Discrimination (Aug. 20, 2021),
https://www2.ed.gov/about/offices/list/ocr/docs/tix_dis.html.
78
U.S. Dep’t of Just., Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 Et Seq.,
https://www.justice.gov/crt/fcs/TitleIX-SexDiscrimination (last visited Jan. 8, 2022).
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(3) which ‘receiv[ed] Federal financial assistance’.”79 Title IX is comparable to a
contract in which federal agencies promise to fund an educational institution so
long as they follow the parameters within the statute.80 If an institution violates
Title IX, its federal funding may be revoked entirely.81
The relationship between Title VII and Title IX stems from their very
creations and can be demonstrated by examining their language. Most of the
verbiage in Title IX is unoriginal to the statute, having been derived from Title VI82
and Title VII.83 Recently, the Fourth Circuit Court of Appeals recognized this
likeness between the statutes, stating that “Title IX’s language closely resembles
Title VII’s.”84 Most notably, Title IX borrows from Title VII, and similarly fails to
define, the term “sex.”85 Federal courts, both before and after Bostock, have looked
to Title VII for guidance in interpreting Title IX, especially in circumstances
regarding the definition of “sex” under the statute. 86
79

Linda Jean Carpenter & R. Vivian Acosta, Title IX – Two for One: A Starter Kit of the Law and
a Snapshot of Title IX’s Impact, 55 CLEV. ST. L. REV. 503, 503 (2007).
80
Davis v. Monroe Cnty. Bd. of Educ., 120 F.3d 1390, 1398 (1997) (quoting Guardians Ass’n v.
Civil Serv. Comm’n, 103 S. Ct. 3221, 3231 (1983)).
81
Fitzgerald v. Barnstable Sch. Comm., 129 S. Ct. 788, 790 (2009).
82
42 U.S.C. § 2000d (prohibiting discrimination on the basis of race, color, or national origin in
any federally funded program); see Hearings Before the Subcommittee on Postsecondary
Education of the House Committee on Education and Labor, 94th Cong, 409 (1975) (remarks of
Rep. O’Hara) (arguing that Title IX was a “cut and paste job” using “a Xerox” of Title VI); Grove
City Coll. v. Bell, 465 U.S. 555, 566 (1984) (holding that “Title IX was patterned after Title VI”
and “since [Congress] approved identical language” the same meaning should be interpreted for
each).
83
U.S. Dep’t of Just., Section IV-Interplay of Title VI with Title IX, Section 504, the Fourteenth
Amendment, and Title VII (Feb. 3, 2021), https://www.justice.gov/crt/fcs/T6manual4 (citing N.
Haven Bd. of Educ. v. Bell, 456 U.S. 512, 530 (1982)).
84
Peltier v. Charter Day Sch., Inc., 8 F.4th 251, 274 (4th Cir. 2021). Compare 20 U.S.C. § 1681,
with 42 U.S.C. § 2000e-2, and 42 U.S.C. § 2000d.
85
See generally Equality Act, H.R. 5, 117th Cong. (2021) (awaiting Senate vote) (promoting
further definition of the term sex as “sex (including sexual orientation and gender identity)”).
86
See e.g., Videckis v. Pepperdine Univ., 150 F. Supp. 3d 1151, 1160 (2015) (using Title VII in
holding that “to allege discrimination on the basis of sexuality is to state a Title IX claim on the
basis of sex or gender.”); Feminist Majority Found. v. Hurley, 911 F.3d 674, 694 (4th Cir. 2018)
(citing Preston v. Virginia ex rel. New River Cmty. Coll., 31 F.3d 203, 207 (4th Cir. 1994)
(holding that “Title VII, and the judicial interpretations of it, provide a persuasive body of
standards to which we may look in shaping the contours of a private right of action under Title
IX.”)); Emeldi v. Univ. of Or., 698 F.3d 715 (2011); Univ. of Tex. Southwestern Med. Ctr. v.
Nassar, 570 U.S. (2013); Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998); Whitaker v.
Kenosha Unified Sch. Dist., 858 F.3d 1034 (7th Cir. 2017); Dodds v. U.S. Dep’t of Educ., 845
F.3d 217 (2016); B.P.J. v. W. Va. State Bd. of Educ., No. 2:21-cv-00316, 2021 U.S. Dist. LEXIS
230010, at *1 (S.D. W. Va. 2021); Koenke v. St. Joseph’s Univ., No. 19-4731, 2021 U.S. Dist.
LEXIS 3576, at *1 (E.D. Pa. 2021); Doe v. Univ. of Scranton, No. 3:19-CV-01486, 2020 U.S.
Dist. LEXIS 187526, at *11 n.61 (M.D. Pa. 2020) (finding Plaintiff’s argument that Title IX
contemplates peer-on-peer harassment on the basis of sexual orientation persuasive).
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D. Pre-Bostock Interpretation of Title IX Through Title VII
Prior to Bostock, the Ninth Circuit Court of Appeals, in Emeldi v. University
of Oregon, stressed three reasons for its adoption of the Title VII framework to Title
IX claims.87 “First, the legislative history of Title IX ‘strongly suggests that
Congress meant for similar substantive standards to apply under Title IX as had
been developed under Title VII’[,]”88 an application corroborated by House Reports
discussing the two statutes in tandem.89 Second, Title VII’s framework has proven
useful in assessing other claims of discrimination outside of Title VII’s reach, such
as age discrimination or equal protection, and should offer similar support for Title
IX.90 “Third, the Supreme Court has often ‘looked to its Title VII interpretations of
discrimination in illuminating Title IX.”91 When a court follows the statutory
context approach to statutory interpretation, the court considers similar legislation
to interpret an ambiguous or undefined term within a statute.92 Under this approach,
an interpretive relationship between Title VII and Title IX can be demonstrated as
the statutes both were created with the shared purpose of combatting
discrimination,93 and their treatment of the word “sex” is similarly vague.94
III.

POST-BOSTOCK INTERPRETATION OF TITLE IX THROUGH TITLE VII

Bostock provides courts and administrative agencies with support to
interpret Title IX through the lens of Title VII. Some courts have relied on
Bostock’s holding that “‘it is impossible to discriminate against a person for being
homosexual or transgender without discriminating against that individual based on
sex’” to find that discrimination against transgender students within federally

87

Emeldi, 698 F.3d at 724.
Id. (quoting Lipsett v. Univ. of P.R., 864 F.2d 881, 897 (1st Cir. 1988)).
89
Id. (citing H.R. Rep. No. 92-554, at 46 (1972)) (stating that although Title VII excludes
educational institutions, “[Title IX] would remove that exemption and bring those in education
under the equal employment provision.”).
90
Emeldi, 698 F.3d at 724–25.
91
Id. (quoting Olmstead v. L.C. by Zimring, 527 U.S. 581, 616 n.1 (1999)).
92
See Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687, 717 (1995)
(looking at the “sense in which” a term “is used elsewhere in federal legislation and treaty” for
guidance in its meaning). See generally U.S. v. Marshall, 908 F.2d 1312 (7th. Cir. 1990)
(comparing and interpreting a statute in accordance with other similar statutes).
93
See Sullivan v. Stroop, 496 U.S. 478, 483–84 (1990) (holding that child support programs
intended to work in tandem with one another should be considered together during interpretation).
94
See Babbit, 515 U.S. at 717–19.
88
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funded schools violates Title IX.95 Since June 2020, courts in the Third,96 Fourth,97
and Eleventh98 Circuits have used Bostock to find that transgender students are
protected from discrimination under Title IX.
A. Administrative Agency Interpretation
The administrative agencies who enforce the statute provide further
interpretation of the relationship between Title IX and Title VII. Administration of
Title IX is controlled by the Department of Education’s Office of Civil Rights99 and
the Department of Justice’s Civil Rights Division.100 Both agencies have published
notices supporting the application of Bostock to Title IX.101 The Department of
Education stated in a notice of interpretation that “the Department finds no
persuasive or well-founded basis for declining to apply Bostock’s reasoning . . . to
Title IX’s parallel prohibition on sex discrimination[.]”102 Similarly, the
Department of Justice reports that, after a review of Title IX, Supreme Court
precedent, and developing jurisprudence in this area of law, “the best reading of
Title IX’s prohibition on discrimination ‘on the basis of sex’ is that it includes

95

Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 616 (4th Cir. 2020) (quoting Bostock v.
Clayton Cnty., 140 S. Ct 1731, 1741 (2020)).
96
Koenke v. St. Joseph’s Univ., 2021 U.S. Dist. LEXIS 3576 *1, *4–5 (E.D. Pa. 2021) (holding
that under Bostock “Title IX’s prohibition on sex discrimination constitutes a prohibition on sexual
orientation discrimination.”); Doe, 2020 U.S. Dist. LEXIS 187526 at *11 n.61.
97
Grimm, 972 F.3d at 616 (holding that “[a]lthough Bostock interprets [Title VII], it guides our
evaluation of claims under Title IX.”), cert denied, 141 S. Ct. 2878 (2021); B.P.J. v. W. Va. State
Bd. of Educ., 2021 U.S. Dist. LEXIS 135943 *1, *18–19 (S.D. W. Va. 2021).
98
Adams v. Sch. Bd., 968 F.3d 1286, 1310 (11th Cir. 2020).
99
U.S. Dep’t of Educ., About OCR (Jan. 5, 2022),
https://www2.ed.gov/about/offices/list/ocr/aboutocr.html.
100
U.S. Dep’t of Just., About the Division (Dec. 15, 2021), https://www.justice.gov/crt/aboutdivision.
101
Enforcement of Title IX of the Education Amendments of 1972 With Respect to Discrimination
Based on Sexual Orientation and Gender Identity in Light of Bostock v. Clayton County, 86 Fed.
Reg. 32637, 32637–40 (June 22, 2021) (interpreting that Title IX prohibits discrimination based
on sexual orientation and gender identity consistent with the holding in Bostock); U.S. Dep’t of
Just, C.R. Div., Application of Bostock v. Clayton County to Title IX of the Education
Amendments of 1972 (Mar. 26, 2021), https://www.justice.gov/crt/page/file/1383026/download
(finding that “Executive Order [13988] directs agencies to review other laws that prohibit sex
discrimination, including Title IX, to determine whether they prohibit discrimination on the basis
of gender identity and sexual orientation. We conclude that Title IX does.”); U.S. Dep’t of Just.,
Title IX Legal Manual: Title IX Cover Addendum Post-Bostock (Aug. 12, 2021),
https://www.justice.gov/file/1423496/download.
102
86 Fed. Reg. at 32638–39.
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discrimination on the basis of gender identity and sexual orientation.”103
Application of Bostock to Title IX is also heavily favored by the current Biden
administration104 and promoted by the congressionally-approved Equality Act,105
although a wildcard Supreme Court conservative supermajority could disrupt the
future course of law in unanticipated ways.106
B. Supreme Court Precedent and Interpretation
In June 2021, a year after Bostock, the Supreme Court denied certiorari107
to hear Grimm v. Gloucester, a case concerning the constitutional rights of
transgender students to use bathrooms matching their gender identity.108 In Grimm,
the Fourth Circuit Court applied Bostock to Title IX in holding that a school board
had discriminated against a transgender student by prohibiting him from using the
restroom matching his gender identity—in violation of Title IX.109 By denying
certiorari, the Supreme Court allowed the holding of Grimm to stand, solidifying
that under Bostock, Title IX protects transgender students from discrimination “on
the basis of sex” within the Fourth Circuit110 and possibly beyond.111
Although the Supreme Court has presently declined to rule on Bostock’s
national application to Title IX, the Court’s rules of statutory interpretation may be
adequate to fill the argument’s outstanding gaps. The Court has held that “[b]ecause
‘a full understanding of the force of the statutory policy . . . depend[s] upon more
than ordinary knowledge’ of the situation, the administering agency’s construction
is to be accorded ‘controlling weight unless . . . arbitrary, capricious, or manifestly

103

U.S. Dep’t of Just, C.R. Div., Application of Bostock v. Clayton County to Title IX of the
Education Amendments of 1972 (Mar. 26, 2021),
https://www.justice.gov/crt/page/file/1383026/download.
104
Exec. Order No. 13988, 86 Fed. Reg. 7023–25 (Jan. 20, 2021).
105
Equality Act, H.R. 5, 117th Cong. (2021) (awaiting Senate vote); see also Sarah W. Keller,
Battle of the Sexes: Disagreement About the Definition of Sex in Title IX and the Need for Judicial
Review, 28 VA. J. SOC. POL’Y & L. 135, 140 (2021) (stating that “The Equality Act is a
congressional attempt to apply EO 13988 and resolve the meaning of sex in Title IX.”).
106
See generally Vincent Martin Bonventre, Supreme Shift II: A Conservative Super-Majority
Delivers a Decidedly Conservative Term, NYSBA (Aug. 3, 2021), https://nysba.org/supremeshift-ii-a-conservative-super-majority-delivers-a-decidedly-conservative-term/ (stating that the
impact of a conservative super-majority “on the court’s decisional leaning should not be
underestimated.”).
107
See Gloucester Cnty. Sch. Bd. v. Grimm, 141 S. Ct. 2878 (2021).
108
Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 593 (4th Cir. 2020).
109
Id. at 616–18.
110
Id. at 619–20.
111
See Peter Linzer, The Meaning of Certiorari Denials, 79 COLUM. L. REV. 1227, 1302–05
(1979) (asserting that denials of certiorari can sometimes be indicative of the Court’s views
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contrary to the statute.’”112 Here, statutory interpretation should be left to the
administrative agencies that govern Title IX: the Department of Justice and the
Department of Education. Currently, both agencies support application of Bostock
to Title IX.113 Thus, the combination of administrative agency guidance combined
with recent judicial rulings indicate that “[i]t is time to move forward”114 in
providing protections to members of the transgender community largely ignored
under Title IX.115
IV.

SAVE WOMEN’S SPORTS LEGISLATION AND TITLE IX

Because of Title IX’s emphasis on sex discrimination, the regulation of
school sports, particularly women’s sports,116 has been a topic of contentious debate
since the statute’s inception. Title IX has had a substantial impact on women’s
access to sports. Prior to Title IX, fewer than 32,000 women competed in college
sports compared to more than 170,000 male participants.117 Women that competed
collegiately at this time received no athletic scholarships, and their programs
subsisted on crumbs, receiving an average of only 2% of their schools’ athletic
budgets.118 Although women’s sports still lack equality to men’s sports,119 the
number of female college athletes today exceeds 200,000, with more than 3.3
million female high school athletes vying for a spot on a coveted NCAA team each

112

EPA v. EME Homer City Generation, L.P., 572 U.S. 489, 513 (2014) (emphasis added)
(quoting Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 844 (1984)).
113
See supra note 101.
114
Grimm, 972 F.3d at 620 (quoting Floyd, J.).
115
See Chan Tov McNamarah, On the Basis of Sex(ual Orientation or Gender Identity): Bringing
Queer Equity to School with Title IX, 104 CORNELL L. REV. 745, 780–790 (2019) (presenting three
vignettes illustrating ways in which queer students are denied benefits based on their sex in
violation of Title IX).
116
See generally Jacqualyn Gillen, Striking the Balance of Fairness and Inclusion: The Future of
Women’s Sports After the Supreme Court’s Landmark Decision in Bostock v. Clayton County,
GA, 28 JEFFREY. S. MOORAD SPORTS. L. J. 415 (2021); Melody Harris, Hitting ‘Em Where It
Hurts: Using Title IX Litigation to Bring Gender Equality to Athletics, 72 DENV. U. L. REV. 57
(1994).
117
Nat’l Women’s L. Ctr., The Battle for Gender Equity in Athletics in Colleges and Universities
1 (2012) (citing Nat’l Coll. Athletic Assoc., 1981-82 NCAA Sports Sponsorship and Participation
Rates Report 66 (Feb. 2010)), https://nwlc.org/wpcontent/uploads/2015/08/battle_in_college_athletics_final_6.14.12_231.pdf.
118
Id. (citing 130 Cong. Rec. S4601 (daily ed. Apr. 12, 1984) (remarks of Sen. Stevens)).
119
Andrew Zimbalist, Title IX Is Turning 50, But More Work Remains to Level the Playing Field
for Female Athletes, FORBES, (Sept. 9, 2021, 2:04 PM),
https://www.forbes.com/sites/andrewzimbalist/2021/09/09/title-ix-is-turningfifty/?sh=24a1b34410b3.
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year.120 With recent cases holding that Title IX protects the rights of transgender
students to participate in functions matching their gender identity,121 opposition
groups have begun to lobby for stricter guidelines in sports.122
A. “Saving” Women’s Sports Through Exclusion
The Save Women’s Sports coalition, a group of women who claim to have
been wronged by transgender athletes,123 “seeks to preserve biology-based
eligibility standards for participation in female sports.”124 Save Women’s Sports,
and other like-minded organizations,125 demand that transgender athletes
participate only on teams matching their sex assigned at birth, regardless of any
gender-affirming procedures or hormone therapy.126 One particular organization,
the Alliance Defending Freedom (“ADF”),127 campaigned aggressively against
120

Amy S. Wilson, 45 Years of Title IX: The Status of Women in Intercollegiate Athletics, NAT’L
COLL. ATHLETIC ASSOC. 17 (2017),
https://www.ncaapublications.com/productdownloads/TitleIX-45.pdf.
121
See e.g., Adams v. Sch. Bd., 968 F.3d 1286 (11th Cir. 2020) (holding that a school board
policy which barred transgender students from using the bathroom matching their gender identity
violated Title IX); Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 619 (4th Cir. 2020);
Whitaker v. Kenosha Unified Sch. Dist., 858 F.3d 1034, 1046-50 (7th Cir. 2017); Dodds v. U.S.
Dep’t of Educ., 845 F.3d 217, 221-22 (6th Cir. 2016); Washington v. U. S. Dep’t of Health &
Hum. Servs., 482 F. Supp. 3d 1104, 1114-15 (W.D. Wash. 2020).
122
See Elizabeth A. Sharrow, Sports, Transgender Rights and the Bodily Politics of Cisgender
Supremacy, 10 LAWS 1, 2 (2021) (stating that “Republican lawmakers now aim to reframe sex
non-discrimination policies as a means of gendered exclusion.”).
123
See Save Women’s Sports, Our Stories: Emily’s Story, https://savewomenssports.com/ourstories (last visited Jan. 8, 2022) (stating that “[a] male can never be a woman, regardless of how
he identifies, what medical procedures he undergoes . . . [or] whether he was incorrectly sexed at
birth because of a disorder of sexual development” and describing her breaking point was during a
track meet in which “two males” set records that “no actual girl has any hope of beating.”).
124
Save Women’s Sports, About Save Women’s Sports, https://savewomenssports.com/about (last
visited Jan. 8, 2022).
125
See e.g., Alliance Defending Freedom, Protect Women’s Sports, https://adflegal.org/helpprotect-womens-sports/donate (last visited Jan. 8, 2022); Women’s Liberation Front, Protecting
Women’s and Girls’ Sports, https://www.womensliberationfront.org/womens-sports (last visited
Jan. 8, 2022); Emilie Kao, Congress is Set to Pass an “Equality Act” That Will Devastate
Women’s Sports, HERITAGE FOUND. (May 16, 2019),
https://www.heritage.org/gender/commentary/congress-set-pass-equality-act-will-devastatewomens-sports.
126
See, e.g., H.B. 25, 87th Leg., 3rd Spec. Sess. (Tex. 2021) (stating that students may not
compete on a sports team designated for the biological sex opposite the students’ and that
biological sex is proven by “the student’s official birth certificate . . . only if the statement was . . .
entered at or near the time of the student’s birth”).
127
Alliance Defending Freedom, About Us, https://adflegal.org/ (last visited Jan. 8, 2022)
(“Alliance Defending Freedom is the world’s largest legal organization committed to protecting
religious freedom, free speech, marriage and family, parental rights, and the sanctity of life” . . .
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transgender rights in 2021,128 arguing against participation of transgender athletes
in sports,129 the use of chosen pronouns and names for transgender students in
schools,130 and the elimination of conversion therapy131 for persons who are
transgender.132 Historically, ADF has also argued in favor of the sterilization of
transgender individuals in France133 and for the criminalization of gay sex both
domestically134 and internationally.135
Organizations like Save Women’s Sports and ADF claim to further equality
by offering protection to female athletes, but, like the debates surrounding access
to restrooms for transgender persons,136 their argument that women’s sports need
“Marriage and Family are Protected: Ensuring the law respects God’s creative order for marriage,
the family, and human sexuality.”).
128
Nico Lang, A Hate Group is Reportedly Behind 2021’s Dangerous Wave of Anti-Trans Bills,
THEM (Feb. 19, 2021), https://www.them.us/story/hate-group-reportedly-behind-2021-anti-transbills (“ADF did not deny playing a role in authority 2021’s spate of anti-trans bills, which now
numbers over 31 pieces of legislation.”).
129
Natalie Allen, Together, We Can Save Women’s Sports, ALLIANCE DEFENDING FREEDOM
(Feb. 3, 2021), https://adflegal.org/blog/together-we-can-save-womens-sports; see Soule v. Conn.
Ass’n of Schs., 2021 U.S. Dist. LEXIS 78919 (D. Conn. Apr. 25, 2021) appeal filed; Hecox v.
Little, 479 F. Supp. 3d 930 (D. Idaho 2020).
130
Meriwether v. Hartop, 992 F.3d 492 (6th Cir. 2021); Vlaming v. W. Point Sch. Bd., 10 F.4th
300 (4th Cir. 2021); Doe v. Madison Metro. Sch. Dist. 963 N.W.2d 823 (Wis. Ct. App. 2021).
131
Tingley v. Ferguson, 2021 U.S. Dist. LEXIS 164063 (W.D. Wash. 2021).
132
See also Downtown Soup Kitchen v. Mun. of Anchorage, 2021 U.S. Dist. LEXIS 242085
(Alaska Dist. Ct. 2021) (ADF arguing that a homeless shelter should be able to exclude a
transgender woman admission based on her sex and gender identity).
133
A.P. Garçon Nicot v. France, App. No. 79885/12, 52471/13, 52596/13, § 5 (Apr. 6, 2017),
https://hudoc.echr.coe.int/spa?i=001-172913 (referencing Written Observations of Third Party
Intervener, ADF INTERNATIONAL (July 1, 2015)), https://www.splcenter.org/sites/default/files/adfap-and-others-v-france-echr-brief.pdf (stating that “equal dignity does not mean that every sexual
orientation warrants equal respect.”).
134
Brief Amicus Curiae of the Center for the Original Intent of the Constitution in Support of
Respondent, Lawrence v. Texas, 539 U.S. 558 (2003) (No. 02-102),
https://www.splcenter.org/sites/default/files/adf-lawrence_v_texas_brief-farris-2003.pdf (urging
the court to “radically rewrite the criminal laws of this nation” to include “sodomy,” “a crime so
unspeakable” that it “caused . . . moral revulsion”). See generally Alan Sears, The Homosexual
Agenda: Exposing the Principal Threat to Religious Freedom Today (1st ed. 2003) (Alan Sears
was the founder and president of ADF until 2017).
135
S. Poverty L. Ctr., Dangerous Liaisons: The American Religious Right & the Criminalization
of Homosexuality in Belize (July 2013),
https://www.splcenter.org/sites/default/files/d6_legacy_files/downloads/publication/splc-reportdangerous-liaisons.pdf.
136
See Sharrow, supra note 122, at 18 (citing Kristen Schilt & Laurel Westbrook, Bathroom
Battlegrounds and Penis Panics, 14 CONTEXTS 1, 26–31 (2015)), (stating that “[m]uch like how
anti-trans bathroom bills relied on baseless, concocted threats of phantom sexual predators in
women’s restrooms, the need for women’s sports to be ‘protected’ from transgender athletes is a
dubious claim.”).
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to be saved stems more from a place of exclusion than from a desire for fairness.137
In 2021,138 in response to lobbying by ADF and other groups, a record number139
of anti-transgender bills were introduced,140 lending a hand to making 2021 the
deadliest year for transgender Americans in recorded history.141 Many of these bills
have died in state legislatures, but a concerning amount have been enacted.142

137

Id. at 17–18 (proposing in § 4.5, Theme 4: Emphasis on “Protecting” Girl’s and Women’s
Sport, that lawmakers aim to “establish and enshrine cisgender, heterosexual orientation as the
presumptive gendered order” by framing anti-transgender sports bills as “protect[ive]” of women
from “baseless, concocted threats” by the transgender community); see also Mark Joseph Stern, It
Wasn’t About Bathrooms, and It’s Not About Women’s Sports, SLATE (Apr. 7, 2021),
https://slate.com/news-and-politics/2021/04/transgender-rights-bathrooms-sports-alliancedefending-freedom.html (proposing that the “putative problem” that “transgender women are
dominating student sports and denying cisgender women the benefits that come with athletic
excellence” has “simply no evidence” and “does not exist.”).
138
See Legislative Tracker: Anti-Transgender Legislation, FREEDOM FOR ALL AMERICANS,
https://freedomforallamericans.org/legislative-tracker/anti-transgender-legislation/ (updated daily)
(as of October 28, 2021, over 130 anti-transgender bills had been introduced).
139
Wyatt Ronan, Breaking: Human Rights Campaign Slams Texas Governor Greg Abbott For
Signing Discriminatory Anti-Transgender Sports Ban Into Law, HUMAN RIGHTS CAMPAIGN (Oct.
25, 2021), https://www.hrc.org/press-releases/breaking-human-rights-campaign-slams-texasgovernor-greg-abbott-for-signing-discriminatory-anti-transgender-sports-ban-into-law (finding
that 2021 has “set a new record for anti-equality legislation being introduced and enacted in a
single state legislative session since the Human Rights Campaign began tracking legislation.”).
140
See e.g., H.B. 195, 2021-22 Leg. (Wis. 2021); H.B. 972, 2021-22 Leg., Reg. Sess. (Pa. 2021);
S.B. 1637, 55th Leg., 1st Reg. Sess. (Ariz. 2021); H.B. 4153, 124th Gen. Assemb. (S.C. 2021)
(proposing exclusion of transgender athletes in sports); S.B. 1311, 87th Leg. Sess. (Tex. 2021)
(proposing health care providers deny specified gender reassignment procedures to youth who are
transgender); H.B. 1027, 112th Gen. Assemb. (Tenn. 2021) (specifying that medical practice does
not involve prescribing hormone treatment for youth who are transgender); H.B. 1182, 112th Gen.
Assemb. (Tenn. 2021) (requiring businesses use an 8”x 6” yellow sign to inform patrons that they
allow persons who are transgender to use a restroom that matches their gender identity).
141
Orion Rummler, 2021 Set to Become Deadliest Year on Record for Trans Americans, AXIOS
(June 12, 2021), https://www.axios.com/trans-killings-america-deadliest-01b10dd4-b7e7-467f8b8a-36adcf321b57.html (citing Human Rights Campaign, Fatal Violence Against the
Transgender and Gender Non-Conforming Community in 2021,
https://www.hrc.org/resources/fatal-violence-against-the-transgender-and-gender-non-conformingcommunity-in-2021 (last visited Jan. 8, 2022)) (finding that more people who are transgender
were killed in 2021 than in all of 2013, 2014, 2015, 2016, 2018, and 2019 combined, and arguing
that chronic unemployment, poverty, and homelessness caused by discrimination fuel this
violence); Kate Sosin, Against Backdrop of Anti-Trans Bills, Transgender Homicides Double,
19TH NEWS (Apr. 16, 2021), https://19thnews.org/2021/04/against-backdrop-anti-trans-billstransgender-homicides-double/.
142
See e.g., H.B. 391, 2021 Reg. Sess. (Ala. 2021); S.B. 354, 93rd Gen. Assemb., Reg. Sess. (Ark.
2021); S.B. 2536, 2021 Reg. Sess. (Miss. 2021); H.B. 112, 67th Leg. (Mont. 2021); H.B. 0003,
112th Gen. Assemb. (Tenn. 2021); H.B. 25, 87th Leg. Sess. (Tex. 2021); H.B. 3293, 2021 Reg.
Sess. (W. Va. 2021) (requiring athletes to play on sports teams matching their at-birth biological
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Although some states have decided not to adopt or enforce such discriminatory
provisions,143 the fact that these bills are not completely failing en masse indicates
that anti-trans bills are likely to continue to be proposed and enacted. On a larger
scale, the underlying politics of judicial appointees in the federal system cannot be
understated. Should a conservative president with values akin to states enacting
anti-trans legislation be elected, courts with conservative appointees could refuse
to hear challenges to these anti-trans laws, leaving them indefinitely binding.
In some ways, this influx of exclusionary anti-trans legislation mirrors the
early 2000’s—a time of peak legal advancement for gay rights culminating after
decades of tireless judicial and legislative proposals, denials, and, eventually,
acceptance. 144 The adoption of protections and rights for gay persons, relationships,
and families during this time seems to reflect a shift in American sentiments toward
gay relationships.145 Both prior to and after the adoption of these protections and
rights, anti-LGBTQ organizations, including the ADF,146 flooded courts and
legislatures with anti-gay proposals, attempting to deny homosexual persons access
to equal housing,147 equal employment,148 marriage,149 and healthcare coverage.150
Although the majority of these proposals did not withstand judicial scrutiny, they
sex); H.B. 1570, 93rd Gen. Assemb., 2021 Reg. Sess. (Ark. 2021) (prohibiting minors from
receiving gender transition procedures).
143
See e.g., S.B. 1046, 55th Leg., 2nd Reg. Sess. (Ariz. 2022) (failing to enact a law requiring
biological sex designations on athletic teams); H.B. 2210, 2021-22 Reg. Sess. (Kan. 2022) (failing
to enact a law making it a crime for a doctor to provide gender reassignment surgery or hormone
therapy to minors).
144
See e.g., Lawrence v. Texas, 123 S. Ct. 2472 (2003) (decriminalizing homosexual sexual
activity); Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 2003) (making
Massachusetts the first state to legalize same-sex marriage); Don’t Ask Don’t Tell Repeal Act of
2010, 124 Stat. 3515 (2010) (allowing openly LGBTQ persons to serve in the armed forces);
Obergefell v. Hodges, 135 S. Ct. 1039 (2015) (legalizing gay marriage in all states).
145
See Tina Fetner, U.S. Attitudes Toward Lesbian and Gay People are Better than Ever,
CONTEXTS (2016), https://journals.sagepub.com/doi/10.1177/1536504216648147 (citing LGBT
Rights, GALLUP, https://news.gallup.com/poll/1651/Gay-Lesbian-Rights.aspx (reporting poll data
which shows a consistently increasing favorability towards gay rights, with a majority of polltakers approving of rights for gays around 2011) (last visited Jan. 8, 2022)); see also Fulton v.
City of Phila., 141 S. Ct. 1868, 1882 (2021) (citing Masterpiece Cakeshop, Ltd. v. Colo. C.R.
Comm’n, 138 S. Ct. 1719, 1727 (2018)) (holding that “‘[o]ur society has come to the recognition
that gay persons and gay couples cannot be treated as social outcasts or as inferior in dignity and
worth.’”).
146
See Alliance Defending Freedom, History of Alliance Defending Freedom,
https://adflegal.org/about-us/who-we-are/history (last visited Jan. 8, 2022). The Alliance
Defending Freedom was known as the “Alliance Defense Fund” until 2012.
147
See, e.g., Sch. of the Ozarks, Inc. v. Biden, 2021 U.S. Dist. LEXIS 105775 (W.D. Mo. 2021).
148
See, e.g., Demkovich v. St. Andrew the Apostle Par., 3 F.4th 968 (7th Cir. 2021).
149
See, e.g., In re Marriage Cases, 183 P.3d 384 (Cal. 2008); De Leon v. Abbott, 791 F.3d 619
(5th Cir. 2015).
150
See, e.g., Snetsinger v. Mont. Univ. Sys., 104 P.3d 445 (Mont. 2004).
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were not all failures.151 Over the past ten years, American approval of rights for
persons who are transgender,152 along with the acceptance of gender diversity,153
has steadily increased—a fact frightening to those opposed. Under Bostock,154 the
many anti-trans sports bills proposed by Save Women’s Sports, ADF, and others,155
are likely to violate Title IX156 and be deemed unconstitutional under the Fourteenth
Amendment.157 Like gay individuals over the past several decades, persons who are
transgender have judicially claimed their rights bit-by-bit. 158 Bostock159 represents

151

See Demkovich, 3 F.4th at 968 (dismissing all claims brought by a music director who was
fired from his job in the Catholic church after marrying his same-sex partner).
152
Matt Loffman, New Poll Shows Americans Overwhelmingly Oppose Anti-Transgender Laws,
PBS (Apr. 16, 2021), https://www.pbs.org/newshour/politics/new-poll-shows-americansoverwhelmingly-oppose-anti-transgender-laws.
153
Compare Rachel Minkin & Anna Brown, Rising Shares of U.S. Adults Know Someone Who is
Transgender or Goes by Gender-Neutral Pronouns, PEW RESEARCH CENTER. (July 27, 2021),
https://www.pewresearch.org/fact-tank/2021/07/27/rising-shares-of-u-s-adults-know-someonewho-is-transgender-or-goes-by-gender-neutral-pronouns/, with Justin McCarthy, Gallup First
Polled on Gay Issues in ’77. What Has Changed?, GALLUP (June 6, 2019),
https://news.gallup.com/poll/258065/gallup-first-polled-gay-issues-changed.aspx.
154
See e.g. Soule v. Conn. Ass’n of Schs., 2021 U.S. Dist. LEXIS 78919 *1, *29–30 (D. Conn.
Apr. 25, 2021) (holding that plaintiff’s claims for damages against transgender athletes are barred
because “[c]ourts across the country have consistently held that Title IX requires schools to treat
transgender students consistent with their gender identity.”); Hecox v. Little, 479 F. Supp. 3d 930,
985 (D. Idaho 2020) (granting a preliminary injunction against enforcement of Idaho law
precluding transgender female athletes from playing in women’s sports); B.P.J. v. W. Va. State
Bd. of Educ., 2021 U.S. Dist. LEXIS 135943 *1, *20 (S.D. W. Va. 2021) (granting a preliminary
injunction against enforcement of West Virginia law that precludes transgender females from
participating in women’s sports).
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H.B. 25, 87th Leg., 3rd Spec. Sess. (Tex. 2021); S.B. 1028, 2021 Reg. Sess. (Fla. 2021); H.B.
3293, 2021 Reg. Sess. (W. Va. 2021).
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See 34 C.F.R. § 106.6 (2021).
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through human rights legislation); Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004) (holding
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13672, 79 Fed. Reg. 72985, 72985-95 (Dec. 9, 2014), revoked by Memorandum on August 25,
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a monumental victory for the transgender community and is potentially indicative
of a change in the tides for transgender protections as a whole.160
B. Biology-Based
Objective

Classifications

as

an

Important

Governmental

When a judicial decision hinges on a sex-based classification, such as
transgender status, heightened scrutiny is applied to determine the holding.161
Under heightened scrutiny, the Fourteenth Amendment requires that legislation
which discriminates on the basis of sex serves “important governmental objectives”
and be “substantially related to achievement of those objectives”.162 Employing
these parameters, parties opposed to transgender inclusion in sports must prove that
protecting women’s sports is an important governmental objective and that
allowing only athletes assigned female at birth to play in women’s sports is
substantially related to achieving that objective. Defendants supporting these antitrans bills have so far been unsuccessful in their attempts to demonstrate that
restricting women’s sports teams to only athletes assigned female at birth
substantially protects those sports, 163 setting precedent consistent with
administrative sentiments.164 However, judges in other jurisdictions and courts

160

See John T. Rice, The Road to Bostock, 15 FIU L. REV. 423, 455 (2021) (stating that “Bostock
will long be recognized as a watershed moment in the movement for LGBT equality under the
law. It both resolves and simplifies the law while drawing attending to what may be coming.”).
See generally Mark Joseph Stern, Federal Courts Keep Shooting Down Anti-Trans Laws. Will
That Hold at SCOTUS?, SLATE (July 22, 2021), https://slate.com/news-andpolitics/2021/07/transgender-discrimination-west-virginia-arkansas-supreme-court.html.
161
See Grimm, 972 F.3d at 607 (stating that heightened scrutiny applies because the policy
debated rests on sex-based classifications and persons who are transgender constitute at least a
quasi-suspect class).
162
Hecox, 479 F. Supp. 3d at 973 (D. Idaho 2020) (quoting Craig v. Boren, 429 U.S. 190, 197
(1976)).
163
See e.g., Hecox, 479 F. Supp. 3d at 983–85 (holding that the act proposed serves no identifiable
legitimate interest other than an invalid interest of excluding transgender athletes and that
plaintiffs are likely to succeed on their equal protection claims); B.P.J. v. W. Va. State Bd. of
Educ., 2021 U.S. Dist. LEXIS 135943 *1, *14–17 (S.D. W. Va. 2021) (holding that the anti-trans
sports statute proposed is “not substantially related to providing equal athletic opportunities for
girls” and plaintiffs are likely to succeed on their equal protection claim).
164
See Statement by President Biden on Transgender Day of Remembrance, 2021 Daily Comp.
Pres. Doc. 202100991 (Nov. 20, 2021) (“I continue to call on state leaders and lawmakers to
combat the disturbing proliferation of discriminatory state legislation targeting transgender people,
especially transgender children . . . these bills are nothing more than bullying disguised as
legislation”); Chris Johnson, White House Warns State Legislatures that Passing Anti-Trans Bills
is Illegal, WASHINGTON BLADE, Mar. 5, 2021.
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certainly could hold differently, finding, as they have before, that biology-based
sex classifications are an important governmental objective.165
The uncertain nature of court holdings in cases focused on whether or not
to deny transgender persons equal rights could be reflective of the data currently
available about the relationship between gender affirmation and athletic
performance. As with any new area of research,166 emerging data is constantly
being interpreted to either infer or deny a performance advantage of transgender
athletes in sports. For example, a 2017 survey of medical research concerning
participation of transgender persons in sports suggested there is “no direct or
consistent research suggesting transgender female individuals (or male individuals)
have an athletic advantage at any stage of their transition[.]”167 Comparatively, a
2021 systematic review of medical data found that transgender women who
undergo gender affirming hormone therapy become equivalent to cisgender women
in many ways, but may retain a higher level of muscle mass. 168 However, such
reports do not specify whether retained muscle mass confers a specific performance
advantage.169 Medical experts have stated that “[t]o become the basis of regulation,
a scientific finding should be accepted by a majority of experts and become an
actual matter of consensus.”170 Like the dangerous misinformation provided by
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See Adams v. Sch. Bd., 3 F.4th 1299, 1328 (11th Cir. 2021) (Pryor, C.J., dissenting) (stating
that school sex-separated bathrooms serve “the important objectives of protecting the interests of
children in using the bathroom away from the opposite sex and in shielding their bodies from
exposure to the opposite sex.”). See generally Amy Littlefield, The Christian Legal Army Behind
the Ban on Abortion in Mississippi, THE NATION (Nov. 30, 2021),
https://www.thenation.com/article/politics/alliance-defending-freedom-dobbs/ (stating that
speakers at ADF’s “Blackstone Legal Fellowship for law students have included Supreme Court
Justice Barrett and Fifth Circuit Judge Kyle Duncan” and that ADF’s representation extends far
and wide to include “members of congress like Louisiana Representative Mike Johnson, a former
ADF attorney” and “attorneys general offices nationwide, where . . . at least 18 ADF-affiliated
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166
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(Dec. 17, 2021), https://www.vox.com/future-perfect/22776428/ivermectin-science-publicationresearch-fraud (finding that as many as 200 Covid-19 papers have been retracted since the start of
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erroneous conclusions).
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701 (2017).
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Joanna Harper et al., How Does Hormone Transition in Transgender Women Change Body
Composition, Muscle Strength and Haemoglobin? Systematic Review with a Focus on the
Implication for Sport Participation, 55 BRIT. J. SPORTS MED. 865, 871 (2021).
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Id.
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Yehoshua Scocol et al., Interests, Bias, and Consensus in Science and Regulation, 17(2) DOSE
RESPONSE 1, 1 (2019).
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ADF on other legal topics,171 the data presented by state legislatures within these
anti-trans sports bills, 172 if any is presented at all,173 is stated as fact. However, the
variation of medical knowledge within the field of transgender athletics174 makes
any data suggesting transgender athletes have a performance advantage more
hypothetical175 than definitive. Applying heightened scrutiny, the inconclusive
nature of this data does not provide a substantial basis to support the claim that
allowing only persons assigned female at birth to compete in women’s sports keeps
them protected.176
With no scientific consensus to show that women’s sports would be placed
at risk by the inclusion of transgender athletes, an evaluation of the legislation’s
“actual purposes” also points towards a finding of unconstitutionality.177 From their
construction, it is apparent that the actual purpose of these anti-trans bills is to
exclude persons who are transgender from athletic opportunities based upon their
sex.178 Inconclusive data from an evolving scientific field is insufficient179 to
“overcome the injury and indignity”180 inflicted by laws which revoke the rights of
an entire group of athletes to participate in activities that could substantially
improve their quality of life.181 The Supreme Court has held that classifications on
171

Compare Alliance Defending Freedom, Abortion Harms Women and Destroys Life,
https://adflegal.org/issues/sanctity-of-life/abortions/key-issues/women-deserve-better-thanabortion (last visited Feb. 10, 2022), with Center for Disease Control, Abortion Surveillance –
United States, 2019, 70(9) MMWR 1 (Nov. 26, 2021), and Center for Disease Control,
Reproductive Health – Pregnancy Mortality Surveillance System,
https://www.cdc.gov/reproductivehealth/maternal-mortality/pregnancy-mortality-surveillancesystem.htm (last visited Feb. 10, 2022).
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Id. at 976 (citing SmithKline Beecham Corp. v. Abbott Laboratories, 740 F.3d 471, 483 (9th
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the defendants to justify the act, must consider the act’s actual purposes, need not accept
hypothetical justifications for the act, and must decide whether defendant’s proffered justifications
overcome the injury and indignity inflicted on the plaintiffs and others like them).
178
Hecox, 479 F. Supp. 3d at 983 (holding that “[t]he Act’s legislative findings reinforce the idea
that the law is directed at excluding women and girls who are transgender, rather than on
promoting sex equality and opportunities for women.”).
179
Id. at 982.
180
Id. at 976.
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Youth, AMERICAN PROGRESS (Feb. 8, 2021), https://www.americanprogress.org/article/fair-play/
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the basis of sex can only be upheld if it they represent “’a legitimate accurate
proxy’” and has, in the past, struck down classifications with objectives lacking
factual justification.182 Because these bills do not provide factual justification to
support the claim that excluding transgender athletes substantially supports the
protection of women’s sports and the injury and indignity caused to transgender
athletes by this exclusion is substantial,183 the court is likely to find that the
legislative materials are unconstitutional under a standard of heightened scrutiny as
the actual purpose of these bills is to exclude, rather than protect.184
On its face, the concern that women’s sports could be compromised by a
new category of athletes is not an unreasonable contention. Women’s sports have
long been the target of discrimination185 and inequality,186 and the current climate
surrounding this topic is worsening.187 However, real-world incorporation of
transgender athletes has shown that it can be done successfully and without harming
the vulnerable world of women’s sports. For decades, some of America’s largest
athletic groups, including the National Collegiate Athletic Association

(presenting medical studies that show athletes have lower rates of obesity, anxiety, depression,
suicide attempts, and drug use and increased levels of self-esteem, confidence, academic
performance, and community connectedness).
182
Hecox, 479 F. Supp. 3d at 982 (quoting Clark v. Ariz., 695 F.2d 1126, 1129–30 (9th Cir.
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See id. at 982.
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See id. at 976.
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Opportunities (Apr. 20, 2015), http://www.prrac.org/pdf/GirlsFinishingLast_Report.pdf (showing
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Underrepresentation of Women in Sports Leadership: Stereotypes, Discrimination, and Race,
STUDENT PUBLICATIONS 687 (2018) (finding that coaching positions for women’s athletics are
increasingly being filled by men, excluding women, especially black women, from coaching their
own sports); Rory Jiwani, Moments Paving the Way for Gender Equality in Sport, OLYMPICS
(Mar. 2, 2021), https://olympics.com/en/featured-news/top-10-moments-gender-equality-in-sportintl-equal-pay-day (recollecting the decades of challenges faced by women athletes due to their
gender).
186
See e.g., Jenesse Miller, News Media Still Pressing the Mute Button on Women’s Sports, USC
NEWS, Mar. 24, 2021 (citing Cheryl Cooky et al., One and Done: The Long Eclipse of Women’s
Televised Sports, 1989-2019, 9 COMM. & SPORT 347 (2021)) (finding that 95% of total television
and SportsCenter coverage focused on men’s sports in 2019); Male vs. Female Professional
Sports Salary Comparison, ADELPHI UNIV. (May 20, 2021),
https://online.adelphi.edu/articles/male-female-sports-salary/ (finding that male athletes make
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Educ., Equity in Athletics Disclosure Act, https://ope.ed.gov/athletics (last visited Jan. 8, 2022)).
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(“NCAA”)188 and the International Olympic Committee (“IOC”),189 have
successfully calculated, tested,190 and continuously revised191 their policies for
transgender athletes with no reported negative consequences.192 By establishing
strict rules and regulations,193 many of which have been adopted and implemented
by state high school athletic associations, 194 the NCAA and the IOC have provided
an invaluable blueprint for other athletic organizations to follow as they include not
only transgender, but also nonbinary athletes in their programs.195
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Women’s equality and fairness in athletics are used as justifications to
prevent transgender athletes from competing on gender-affirming sports teams, but
the actual purpose of these arguments is exclusion.196 This reality parallels
discriminatory arguments made against other historically disadvantaged groups of
athletes, such as the scientifically unsupportable “natural talent” myth used to
discriminate against Black athletes by reasoning that natural superiority in sports
corresponded to race.197 Less than one percent of the U.S. population is
transgender,198 with transgender female athletes comprising a miniscule portion of
this total.199 Transgender women struggle with high rates of depression,200
suicide,201 and homelessness202 and are four times more likely than cisgender
people to experience violent victimization, such as rape, sexual assault, and
aggravated or simple assault.203 “If ‘equal protection of the laws means anything, it
must, at the very least mean that a bare congressional desire to harm a politically
unpopular group cannot constitute a legitimate government interest’.”204 Under
196
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Bostock,205 Title IX,206 and the Fourteenth Amendment,207 transgender athletes are
safeguarded from discrimination on the basis of their sex. Although women’s sports
need protections and reforms,208 to label transgender athletes as part of the problem
is to give weight to private prejudices, a notion repugnant to the Constitution.209
V.

PENNSYLVANIA AS A LEADER FOR TRANS RIGHTS UNDER BOSTOCK

A. Lia Thomas’ Story
Lia Thomas is a twenty-two-year-old student at the University of
Pennsylvania, where she competes as an NCAA Division I swimmer.210
Unironically, Lia has been swimming for most of her life.211 Originally from
Austin, Texas, she broke numerous records during high school and still holds the
Westlake High School team record for the 500-yard freestyle.212 Her older brother,
Wes Thomas, was also a successful swimmer at the University of Pennsylvania.213
In the summer of 2018, Lia came to the realization that she was
transgender.214 She continued competing on the men’s team during the 2018-19
season without coming out to her peers, a decision she recalls was fraught with
“unease” and a feeling of being “trapped in [her] body;” She said the two just
“didn’t align.”215
205
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In May 2019, Lia decided to begin her medical transition.216 She started
hormone therapy and came out to her fellow UPenn swimmers as a woman.217
NCAA guidelines at this time required a year of hormone replacement therapy prior
to participation on sports teams matching an athletes gender identity,218 so Lia
competed on the men’s team once again in the 2019-20 season, an experience she
described as “uncomfortable” and “awkward[.]”219 The 2020-21 season was
canceled due to the Covid-19 pandemic, so Lia’s first opportunity to compete on
UPenn’s women’s swim team came during the 2021-22 season, two and a half years
into her use of hormone therapy.220 Lia followed all required protocols and
submitted all of her medical information to the NCAA, which approved her
application and gave her the greenlight to compete on the UPenn women’s swim
team.221
With the support of those around her, including fellow Ivy League swimmer
Schuyler Bailar of Harvard, the first openly transgender swimmer to compete at the
NCAA Division I level,222 Lia said she was finally “feeling confident and good in
[her] swimming and all [her] personal relationships.”223 This confidence shined
through into her swimming, leading Lia to a record-breaking performance at the
Zippy International in Akron in late 2021,224 a success that went viral and spurred
a slew of anti-trans campaigns. 225 Just weeks before the NCAA winter
championships, USA Swimming adopted a new, immediately-effective policy for
transgender athletes, requiring, among other things, that athletes complete thirtysix months of hormone therapy prior to competing on sports teams matching their
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gender identity.226 When the winter swim nationals begin, Lia Thomas will have
completed only thirty-four months of hormone therapy.227
B. The NCAA’s Response – A Model of Inclusion
In January 2022, shortly after Lia Thomas’ success in Akron, the NCAA
updated its transgender athlete participation policy to include a sport-by-sport
approach to transgender participation that “preserves opportunit[ies] for
transgender student-athletes while balancing fairness, inclusion and safety for all
who compete.”228 This policy finally aligned the NCAA with both the United States
Olympic and Paralympic Committees, as well as the International Olympic
Committee’s policies on transgender athletes. This decision allowed the national
governing body of each sport, under review of the NCAA, to develop an appropriate
policy for transgender athlete participation. 229
Following the adoption of this new protocol, USA Swimming, on February
1st, 2022, submitted their transgender athlete policy, which increased the time
requirement for hormone therapy from twelve months to thirty-six months and
tightened the testosterone threshold to half that of the Olympic standard for
transgender women.230 This thirty-six month hormone therapy requirement is an
outlier for regulatory sports associations as no other national or international sport
agency has required more than twenty-four months of hormone therapy or low
testosterone levels before allowing transgender women to compete.231 Joanna
Harper, a researcher at Loughborough University232 noted that there is no data
which suggests thirty-six months of hormone therapy “will be any more effective
226
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in mitigating advantages than [twenty-four] months would be[,]” adding that she
“doubt[s] that it is a coincidence that Lia will have had [thirty-four] months of
hormone therapy by March 2022[.]”233 Three-hundred-and-ten NCAA swimmers
shared similar sentiments, penning a letter to the NCAA in support of Lia Thomas
which urged the NCAA “not to allow political pressure to compromise the safety
and wellbeing of college athletes everywhere . . . sidelining them from sport does
nothing to protect women athletes.”234 Further, the letter asked the NCAA not to
adopt the USA Swimming policy mid-season and instead wait to develop “clear
and consistent guidelines” by working with transgender and nonbinary athletes well
in advance of next season.235 Although not all letters were supportive,236 many
voiced their support for Lia by encouraging the NCAA to let her swim.237
On February 10th, 2022, after reviewing USA Swimming’s policy, the
NCAA issued a statement that “[t]here will be no changes to the NCAA’s
previously approved testosterone threshold for transgender women to compete at
the 2022 women’s swimming and diving championships[.]”238 After reviewing
USA Swimming’s new testosterone level threshold, the NCAA committee on
Competitive Safeguards and Medical Aspects of Sports (“CSMAS”) decided that
“implementing additional changes at this time could have unfair and potentially
detrimental impacts on schools and student-athletes intending to compete in 2022
NCAA women’s swimming championships[,]” noting that USA Swimming’s
policy will be used to analyze future updates to eligibility requirements in the 202223 academic year.239 Under these standards,240 Lia Thomas competed in the Ivy
League swimming championship at Harvard in March 2022.241 Following the
233
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introduction of Lia Thomas for the 500-yard freestyle swim, Beth Stelzer242 draped
a “Save Women’s Sports” banner over the railing of the packed swimming hall.243
Lia Thomas placed first in the 500-yard freestyle, making her the first transgender
athlete to win a NCAA Division I National Championship in known history.244
C. Pennsylvania (and Others) Should Follow Suit
By choosing to shape their protocols with a mindset of inclusion, the NCAA
has led by example in working to create and maintain a safe space for all athletes,
including transgender athletes, to participate in sports. Government officials in
Pennsylvania, the current home of Lia Thomas, should take a page from the
NCAA’s playbook and use this opportunity to establish the Commonwealth as a
leader in transgender athlete inclusion. An abundance of factors have situated
Pennsylvania to be a leader in this movement for change. Notably, Pennsylvania
House Bill 972, dubbed a “Fairness in Women’s Sports Act,” has made little
progress in its route to law, but has not failed entirely.245 In March 2022, this bill,
which requires students to participate on sports teams matching their sex assigned
at birth, moved forward to the Pennsylvania Full House by majority committee vote
nearly a year after its introduction.246 Pennsylvania’s Governor, Tom Wolf, has
previously stated that he will “veto this discriminatory bill if it gets to [his]
desk[.]”247 Dr. Rachel Levine, Pennsylvania’s former Secretary of Health and the
current Assistant Secretary of Health for the U.S. Department of Health and Human
Services, has stated that this type of legislation, which intervenes with a transgender
individual’s decision to transition, is an issue of “health equity.”248 Dr. Levine, the
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first openly transgender federal official to be confirmed by the Senate,249 has
suggested that fear may be the driving force behind these bills, stating that “people
fear what they don’t understand[.]”250
Although fear may be a motivating factor for the sponsors of this bipartisan
bill, those closer to the sports themselves seem unafraid of incorporating
transgender athletes into their programs. The Atlantic Coast Conference (“ACC”),
a group of NCAA Division I schools, pulled their championship games from North
Carolina in 2016 following the state’s adoption of House Bill 2, an anti-trans
bathroom bill.251 Pennsylvania State Athletic Conference (“PSAC”), a group of 18
NCAA Division II schools, issued a statement of support for the NCAA’s
transgender athlete policy in early 2021, asserting that “[e]very opportunity for
participation in sports should be made available to young people at every stage of
development from youth sports to high school to intercollegiate athletics.”252
Similarly, the Centennial Conference (“CCA”), a group of NCAA Division III
schools, updated their student-athlete inclusion policies in October 2021, noting
that “[e]ngaging in sports and competition is a joyous part of many students’ lives
and an opportunity that must be available to all students[.]”253
VI.

CONCLUSION

The “why” of transgender athlete inclusion in sports is clear—no one
should be denied the opportunity to have their life changed through sports simply
because of who they are. USA Swimming’s new protocol, like Save Women’s
Sports bills, is scientifically unsupportable, incongruent with other similar sports
standards, and built from a framework of transgender exclusion. Conversely, the
NCAA approaches transgender athlete inclusion by not being afraid of letting
transgender athletes play, but instead remaining flexible and responsive to evolving
data. The difference between the two is perspective. Save Women’s Sports and
USA Swimming seem to view transgender athletes as the enemy, pushing them
249
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away because they fear that their inclusion will negatively impact the community
they seek to protect. However, these organizations fail to realize that transgender
athletes are a part of their communities, a perspective that the NCAA and other
organizations take into account.
Policies and laws that strive to remove persons who are transgender from
places in which they are already existing and contributing to society blatantly
discriminate against them on the basis of their sex under Bostock.254 Pennsylvania
and other states must strive to do better for their citizens who are transgender, both
on and off the court, using the NCAA’s model of inclusionary perspective as a
guide. Rather than focusing on how we can restrict activities we all have a right to
participate in, we must approach new situations from a perspective that persons
who are transgender are not outsiders within our society; they are our coworkers
and classmates, our teammates, our government leaders,255 and our friends.
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